Intake Binder

UNITED STATES BANKRUPTCY COURT"
WESTERN DISTRICT OF NEW YORK

In Re:

LOIS BROWN, CASE NO. 90-20730

Debtor(s). DECISION & ORDER

BACKGROUND
on April 10, 1990, Lois Brown (the “Debtor”) filed a petition
initiating a Chapter 13 case. Along with the petition, the Debtor
filed schedules, including a Schedule of Unsecured Creditors which
did not include Peter A. Mazzara, d/b/a Quality Auto Sales
(“Mazzara”), and a Chapter 13 plan which proposed to pay the claims

of all unsecured creditors in full. The Court's records also

indicate that:

(1) At a May 16, 1990 confirmation hearing, the Debtor orally
modified her plan to reduce the weekly plan payments from
$185.58 to $150.00 with unsecured creditors to receive a
pro rata share of their claims over a five-year term (the

“p lann ) ;

(2) On July 6, 1990, an order was entered confirming the
Plan;

(3) On June 29, 1992, an order was entered granting American
Home Funding, which held a second mortgage on the
Debtor's residence, relier from the stay provided by

Section 362;

(4) On October 24, 1994, the Chapter 13 Trustee (the
“Prustee”) filed a motion to have the Debtor's Chapter 13
case dismissed because of her failure to make Plan

payments;
(5) On March 2, 1995, the Trustee filed a Final Report and

Account which indicated that unsecured creditors had
received a distribution from the Trustee in the Debtor's
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Chapter 13 case of 49.74% of their allowed claims;

(6) On March 2, 1995, an order was entered dismissing the
Debtor's Chapter 13 case; and

(7) On May 16, 1995, the Debtor's Chapter i3 case was closed.

on April 17, 1996, the Debtor filed a motion (the “Motion to
Reopen”) requesting that the Court exercise its discretion under
Section 350(b) to reopen her Chapter 13 case so that she could
commence an adversary proceeding against Mazzara and Sande Macaluso
(‘Macaluso”), a Rochester City Court Marshal, for wilful violations
of the stay provided by Section 362. 1In the Motion to Reopen, it
was alleged that: (1) the Debtor was granted a discharge when her
case was closed on May 16, 1995; (2) the Debtor's purpose in
seeking the relief proposed was to protect her fresh start; (3) on
or about July 3, 1990, Mazzara had commenced a Rochester City Court
small claims action (the “City Court Action’) against the Debtor for
breach of contract in connection with her January 24, 1990 purchase
and financing of an automobile (the “automobile”); (4) on or about
July 30, 1990, a default judgment had been entered in the City
Court Action for the amount of $1,789.00 (the “Mazzara Judgment”) ;
(5) the commencement of the city Court Action and the entry of the
Mazzara Judgment while the Debtor's Chapter 13 case was pending
violated the stay which went into effect under Section 362 as of
the filing of her petition on April 10, 1990; (6) the Debtor did

not 1list Mazzara on her schedules because she believed the
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obligation resulting from the purchase and financing of the
Automobile was her son's obligation, since the Automobile was
purchased for him and he was supposed to pay for it; (7) neither
the Debtor nor any attorney or representative of the Debtor had
advised Mazzara of the Debtor's Chapter 13 case until approximately
September, 1995 when, as part of enforcement proceedings on the
Mazzara Judgment, an income execution was served by Macaluso on the
Debtor's employer; (8) approximately $2,000.00 had been collected
on the income execution; (9) Mazzara and Macaluso had continued
enforcement proceedings on the Mazzara Judgment even after the
Debtor notified them of the details of her prior Chapter 13
proceeding; (10) shortly after the entry of the Mazzara Judgment,
the Autqmobile was repossessed by Mazzaraj (11) when the Automobile
was repossessed, the Debtor retained an attorney and asserted a

number of claims (the “Debtor Claims”) against Mazzara arising out












